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QUESTION PRESENTED 


In the opinion of appellee, the following question 1s 
presented : 


Whether the District Court erred in denying appellant’s 
motion to suppress the narcotics evidence upon which his 
conviction was based. More particularly: 


A, 


Whether the evidence was improperly acquired as 
a result of an illegal arrest or other Fourth 
Amendment police impropriety where: appellant, 
a known narcotics addict, was seen by experienc- 
ed narcotics officers in a high narcotics violation 
area: was seen to go from group to group of other 
known addicts; transferred something to another 
person in return for money: walked away from 
a group of addicts when the officers (dressed in 
old, plain clothes and not recognized as officers by 
appellant) approached, then ran and the officers 
trotted after him: in the course of running. drop- 
ped narcotics on a public street: and was arrested 
by one officer after his partner inspected the nar- 
cotics and directed the officer to do $0; 

or, 


Whether appellant’s dropping of non-communica- 
tive evidence (i.c., narcotics capsules) in the cir- 
cumstances described above amounted to a vio- 
lation of his Fifth Amendment privilege against 
self-incrimination. 
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COUNTERSTATEMENT OF THE CASE 


In a two-count indictment appellant was charged with 
narcotics violations arising from his possession of heroin 
on July 11, 1966. Count One charged a violation of 26 
U.S.C. $4704(a) (proscribing transactions from packages 
other than the original tax-stamped package) ; Count Two 
alleged an offense under 21 U.S.C. § 174 (prohibiting fa- 
cilitation, concealment, or sale of illegally imported nar- 
cotics). After trial before District Judge Matthews and 
a jury on April 5, 1967, the jury returned a verdict of 
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Circumstances Surrounding Procurement of Evidence 


On July 11, 1966 Officer Johnson and his partner, Of- 
ficer Donald Smith, were assigned to Tactical Squad * 
duties in the general area surrounding Wiltberger Place 
and T Street, N.W. (M. Tr. 4; Tr. 37-38, 40, 49), Neither 
of the officers was in uniform; both were wearing old, 
plain clothes (M. Tr. 4, 9; Tr. 38). Officer Smith had 
been on the Police Force for seven years (Tr. 37). Of- 
ficer Johnson had also been with the Metropolitan Police 
Force and in the 13th Precinct for a substantial number 
of years. Officer Johnson had received training in nar- 
cotics law enforcement, had experience in the field, had 
received a Police Department commendation with respect 
to narcotics enforcement, and was familiar with the man- 
ner and form in which narcotics were transferred be- 
tween purchaser and seller, (M. Tr, 2-4, 9.) Further- 
more, he was familiar with the area around T Street 
and Wiltberger Place and, specifically, with the reputa- 
tion of nearby “Cecelia’s” Restaurant, having been as- 
signed to that beat for three years (M. Tr. 5-6). Officer 
Smith was also “very” familiar with the area (Tr. 40). 
For several years Officer Johnson knew the area and 
“Cecelia’s” as places where narcotics users and sellers 
congregate (M. Tr. 5-6.) ° Among the persons known by 
sight prior to the date in question was appellant; he too 


(Tr. 32). As noted in text, there was in fact no dispute between the 
Government testimony and that of appellant himself on the central 
fact that appellant fled, dropped the narcotics into plain sight on a 
public street, and was only afterwards physically apprehended. 
(Infra, pp. 4-6). 


» The Tactical Squad is given the misnomer “Taxi Cab Squad” in 
the transcript (M. Tr. 4). 


® See also Dorsey Vv. United States, 125 U.S. App. D.C. 355, 356 
nl. 872 F.2d 928, 929 n.1 (1967) (judicially noticing the character 
of this neighborhood vis-h-vis narcotics trate): Freeman Vv. United 
States, 116 U.S. App. D.C. 218, 822 F.2d 426 (1963) (record re- 
flected reputation of this area). 
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surrounding the recovery of the evidence, On direct ex- 
amination appellant stated that he had previously been 
convicted of a narcotics violation, was unemployed, and 
was a “known narcotics user” (M, Tr. 19-21). On fur- 
ther direct and cross-examination appellant acknowledged 
that on the date in question he was at T Street and Wilt- 
berger Place around 3:00 or 3:30 and had talked with 
several people there. Asked at the hearing what he was 
doing there, appellant replied that he was “just in the 
vicinity’. (M. Tr, 20-22. He had noticed two men 
watching him “for some particular reason” about the time 
he went into ‘“Cecelia’s” Restaurant (M. Tr. 20, 24, 25), 
and when appellant began walking toward 6th Street and 
Florida Avenue, he noticed the men following and he be- 
gan to run (M. Tr, 20-21, 24). In response to defense 
counsel’s leading “question”, appellant indicated he ran 
because he was afraid he was going to be arrested,’ but 
he then contradictorily testified that he did not know the 
men who were watching him were police officers.* Ap- 
pellant also gave as his reason for running that he 
“noticed that the officers—or two men—seemed to be in- 
terested, so I ran” (M. Tr. 27). According to appellant, 
as he was running he “dropped” the envelope that he had: 
Officer Johnson picked it up and Officer Smith apprehend- 
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ProsEcuToR]: You knew them as officers? 

APPELLANT]: No, I didn’t. 


The statement by the pre-trial hearing judge that appellant “stated 
that he recognized the officer” (262 F. Supp. at 123) is, we re- 
spectfully submit. unsupported by the record and apparently stems 
from a mistaken recollection of the testimony (M. Tr. 41). Defense 
counsel also mistakenly recalled that aspect of the testimony (see 
M. Tr. 30, 31, 34, 41). 
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INVOLVED 


The Fourth Amendment to the Constitution of the 
United States provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
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able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


The Fifth Amendment to the Constitution of the 
United States provides in pertinent part: 


No person... shall be compelled in any criminal 
case to be a Witness against himself... . 


Title 21, § 174, United States Code, provides in perti- 
nent part: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug aiter being 
imported or brought in, knowing the same to have 
been imported or brought into the United States 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense 
(as determined under section 7237(¢) of the Internal 
Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this sec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. * * * 


Title 26, $4704(a), United States Code, provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 


N 


moped package: and the absence of appropriate tax- 
s from narcot ie drugs s xall be prime [sic] 

of a Violation of this subsection by 

Whose possession same may be 


ARY OF ARGUMENT 


ies evidence in question Was not obtained 

Fourth Amendment right. An abun- 

hold that in circumstances such as 

re there is no “search” or “seizure” in a 

legal sense and n -h Amendment violation. Further- 
more. even pt aside record deficiencies in appellant’s 
umptions, the recovery of the nar- 

the issue be framed in terms 

of fruit of an illegal t’, oy measured against a more 
illegal police con- 

olunt arily discard the nar- 

Viewed from the 

s seis since the absence of 

is readily apparent 

approach, appellant’s ar- 

ice the totality of the circum- 

: asonabl e Bi e on ed action the police took 


when aval 
Amendment privilege 
itior ne when appellant disclos- 
narcotics. The self-incrimination contention has 
v rejected the Supreme Court in an es- 
‘identical sett and recent cases make plain 
» evidence here, being “non-communicative” in na- 
is not encompassed by the privilege against self- 
imination. 
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ARGUMENT 


The narcotic capsules admitted into evidence were not 

unlawfully obtained. 

(Jan. 6, 1967 Tr. 4, 7-10, 11-22, 24, 25, 28; April 

5, 1967 Tr. 38, 40-41, 44-45, 53-55, 64-67) 

A. Fourth Amendment Claim 
Appellant’s first claim based, in essence, on the Fourth 
Amendment is unmeritorious since on the facts presented 
by this case the retrieval of the heroin capsules from 
the public street where they had been dropped was neither 
a “search” nor a “seizure” within the meaning of the 
Fourth Amendment. Hester v. United States, 265 U.S. 
57 (1924) ‘officers concealed on defendant's land saw 
defendant hand bottle to another; when alarm given, de 
fendant picked up another jug and ran: police pursued, 
fired shot, and defendant dropped bottle: no “seizure” in 
legal sense)’: Rouse v. United States, 123 U.S. App. 
D.C, 348, 349, 359 F.2d 1014, 1015 (1966) (if appellant 
disposed of narcotics in alley while fleeing unmarked 
police cruiser, there was no illegal seizure): Jackson Vv. 
United States, 112 U.S. App. D.C. 191, 301 F.2d 515 
(1961). cert. denied, 369 U.S. 859 (1962) (defendant 
threw narcotics out of parked car while officers were in 
process of arresting driver: no error in admission of evi- 
dence); Lee v. United States, 95 U.S. App. D.C. 156, 221 
F.2d 29 (1954) (police investigating crime involving 
theft of jewelry and informant arranged meeting with 
defendants who were said to be selling some jewelry: 
officers approached car, asked defendants to step out: 
jewelry dropped to street: held, no seizure) ; United States 
v. MeNeil, 91 A.2d 849 (D.C. Mun. Ct. App. 1952) (plain- 
clothes officers in unmarked car saw defendant on street 
with bulge under coat; when officer stopped ear and opened 
door, defendant ran and dropped boxes; no unlawful 
Compare Rios Vv. United States, 864 U.S. 253, 262) (1960) 

(packet of narcotics revealed in other than public place, i.e., revealed 
in taxicab but not thrown out), en remand, United States V. Rios, 
192 F. Supp. 888 (S.D. Calif. 1961). 


seizure’) 2 Trujillo v. United ‘s, 294 F.2d 583 (10th 
Cir, 1N61) cofticers, with information of unknown quality 
hat addict was s g in area, saw defendant talking to 
nother 3 cy defendant pped narcotics as officers 
sidewalk and defendant arrested when 
partner that he had the “stuff; no un- 
» Burton v. United States, 272 * 2d 473 
U.S. 951 11960) (de- 
gation went into apartment build- 
to ear and was asked by officers to 
lunged: when officers ¢: alled “Police Officers. Stop” 
: dropped packet from under coat; no “search” 
‘alternative holding‘): Haerr v. United 
(3th Cir, 1957) (when border 
was in boxes in car, defendant drove 
n from car: no “search” or “seizure’) ; 
_ 68 Wash.2d 416, 413 P.2d 638 11966); 
_ United States, D.C. Cir. No. 20807, de 
- opinion November 16, 1967 (officers saw defend- 
into alley and reappear wit hout coats; upon 
answer that defendants were in a fight, 
return to scene; en route, defendants 
aced wallet on floor of police car: held, 
ized” in any forcible way): (Dorsey &) 
United States, 125 U.S. App. D.C. 355, 372 
:1967) (defendant dropped capsules on floor of 
officers beamed light into car).” 


ing of Burton—lack of st tanding because of the 

owners hip—is no longer law in view of 

States 257 (1960). In this regard it 
Lat certiorari was denied in “Burton three weeks 


gs of these cases are interrelated with other cases 
“yin rere there may be a 


‘ourt and the Supreme 

v © Lefkowitz ve United 

2,4 (1932), interpreting Marron Vv. United 

: 192° (19ST United States Vv. Lee, 274 U.S. 559 

» Norman Vv. United States, -— 1S. App. D.C. =;. 379 
4. (1967); Huet v. United States, 125 U.S. App. D.C. 338, 
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1. Nevertheless, appellant somehow seeks to muke his 
disclosure of the narcotics 2 product of an arrest mé 
without probable cause. In effect, he urges: (a) his 
occurred at the time the officers began running, (b/ 
was no probable cause for arrest at that point and his 
“arrest” was thus illegal, and (c) his disclosure of the 
narcotics Was the product of this allegedly illegal arrest. 
The argument is infected with several defects. 

In his brief (p. 12) appellant concedes, as he must,” 
that there was probable cause to arrest appellant when 


he was apprehended by Officer Smith, after appella 1s 
conduct and after the narcotics had been seen on 
street.’ If the case turns on @ “arrest”, appellee sub- 


372 F.2d 911 (1967): Dixon V. United States, 111 US. 
305, 296 F.2d 427 (1961): Camphell v. Unite d States. 
D.C. 109, 289 F.2d 775 (1961): Robinson Vv. United 

App. D.C. 22. 283 F.2d 508. cert. dente d. 354 US. 
Ellison v. United Stetes, $ 3.U.S. App. D.C. 1. 206 Fe 
Cradle Vv. United States, 8 178 Fe 
cert. denied, 339 U.S. 929 ; i v. Unit 
Cir. No. 20872, decided November 30. 


In (Warren) Williams V. United States. 99 U.S. App. D.C. 161, 
237 F.2d 789 (1956). the defendant was illegally arrested without 
probable cause and the police recovered evidence when the defend- 
ant dropped the package in a corridor of the precinct station 
“shortly after his arrest and when it seemed clear he was to be 
searched.” Ibid. The Court held that since the narcotics were 
procured as a result of the illegal arrest they should have been sup- 
pressed. The Williams case has been read requiring. before 
its holding becemes operative in a particular e. the coalescence 
of several factors. including an illegal arrest. Burton v. United 
States, 272 F.2d 4738, 476 (9th Cir. 1959). cert. denied. 862 U.S. 
951 (1960). See also United States V. Festa, 192 F. Supp. 160. 164 
(D. Mass. 1960) (Wyzanski. J.). which forwards the implicitly 
limited thesis that “a person unlawfully detained who turns over 
property to his captor might be presumed to have acted under 
duress.” (Emphasis in original.) 


“Eg, Freeman Vv. United States. 116 U.S. App. D.C. 213. 322 
F.2d 426 (1963) (narcotics officers recognized and stepped known 
addicts subject te vagrancy Inws: served dy 
reptitiously move hand: defendant displayed pack: 
when asked what was in hand: probable ea 


1. Officer Johnson's trained impressions after his perusal of the 
capsules is, of course. imputable to the naetual arresting officer. 


a 299 


See Smith v. United States, 123 U.S. App. D.C. 202. 358 F.2d 833 
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surely not arrested prior to that 

gen Hicks ve United States, — U.S. App. 

S 1967) es Waa) Coleman Vv. 

: SS. App. D.C. 210, 216-19, 295 F.2d 
381-84 11981), cert. denied, 369 U.S. 813 (1962)." 
i i in this case recognized, “The arrest 

the time defendant started to 

he record establishes that the officers spoke no 

unt before Officer Smith apprehended him, 


Sp tart*b) 


sudseguent to the disclosure of the narcotics (M..- Tr; 16% 


Tr. 68). Nor did appellant submir to police control of any 
and the record does not even establish that appel- 
-” Compare Seals v. United 


1008 (1967): (Samuel) Williams V. 
D.C. 371. 308 F.2d 326 (1962); 
(3d Cir. 1951); see Jones V. 

$8. 271 F.2d 494 (1959). cert. 
United States, 125 US. 


rderstood by the person detained. 
Jenkins Vv. United States, 161 F.2d 


> term arrest may be applied to 
taken into custody or restrained 


8, 295 F.2d at 5 quoting Long v. Ansell, 
. 69 F.2d 386, 389, affirmed, 293 U.S. 76 


> at 564 n.9, quoting Perkins, 
;, 201, 206 (1940). 


the latter point and as noted previously, appel- 
ictory in the only evidence which may 

his point. (See p. 5, supra.) Appel- 

yuestion” that he ran because he 
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States, 117 U.S. App. D.C. 79, 325 F.2d 1006 (1963), cert. 
denied, SIG US. 964 (19641; Kelley v, United States, 111 
U.S. App. D.C. 396, 298 F.2d 310 (1961), 

Appellant’s argument that he was “arrested” before he 
dropped the narcotics is simply not supported by this 
record and his argument must therefore fail, Burton v. 
United States, supra note 12, To appellee's knowledge, 
no appellate case has gone as far as appellant would 
have this Court go in finding an illegal “arrest” here. 
On the contrary, appellant’s position on this appeal is 
dimetrically opposed to the numerous cases sustaining 
admission of evidence where the obtention of jettisoned 
objects occurred in factual situations materially identical 
to that presented in the present case. See the cases cited 
supra pp. 9-10 and infra note 22. the most prominent of the 
cases over which appellant's theory stumbles being Hester 
v. United States, supra, 

2, Read in more general terms of illegality and resul- 
tant fruit, appellant’s argument is equally deficient. In- 
deed, his theory of forced divulgence—whether it be read 
as predicated on alleged pre-apprehension “arrest” or on 
asserted, vaguely illegal. police conduct short of arrest— 
in the first place is infected with factual weaknesses on 
this record.’ Appellee does not dwell on these factual 


was afraid the police were going to arrest him (svpra note (ae 
Even if true, however, this is substantially different from saying 
that he felt under arrest at the time he ran. Moreover, bearing 
in mind that the evidence must be viewed in the light most favorable 
to the Government at this appellate juncture [Seals v. United States. 
117 U.S. App. D.C. 79. 81, 325 F.2d 1006. 1008 (1963), cert. @ ed, 
376 U.S. 964 (1964) ], it is noteable that appellant squarely con- 
tradicted this Jed nrswer by subsequently te stifving in an un-led 
fashion that he did not even recognize his followers as police 
officers (M. Tr. 25). 


20 The record established by appellant in support of his claim is 
at best ambiguous. For example. it does not clearly establish that 
the officers were going to arrest appellant when they began to run 
behind him. The only testimony elicited by appellant which at all 
bears on this point is the following exchange: 

[DErENSE COUNSEL]: Now Officer, when you first saw— 
when you and Smith first saw the defendant leave the group. 
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deficiencies because the Government believes appellant's 
contention—read as a claim of forced disclosure in the 
face of beaees illegal police conduct—is in any event 

nabdle, even on ap} Aguile Ss factue view of the 


was standing, why did you chase him? 

JOHNSON): He was known to me, or had been 
pointed out for me, as a known narcotics user and purchaser. 
And | rted to walk away from this group of other known 

rs to me. 

Q. So at that point you thought you had probable cause to 
make an arrest, is that right? 
t at that point. 
did you chase him? 


Q. So when he ran, then you thought you had probable cause 


Ex mphasis suppl lied. ) 


M. Tr. 15-14. ns sel never asked the witness if he in- 

tended to ke ar est; colloquy demonstrates only that one 

‘ enough probable cause to do so, not 

ssumed probable cause, he was going to 

3 going to follow optional courses of action 

(e.g., see note 22. infra, and especially Freeman v. United States, 

116 U.S. App. D.C. 213, 322 F.2d 426 (1963).) Significantly, after 

the reco of the narcotics, Officer Johnson thought it necessary 
to tell partner to arrest appellant (supra p. 4). 

Nor does the record establish that at the time appellant fled and 
dropped the narcotics a search was in fact imminent. Compare 
(Worren) Williams Vv. United States, supra note 13 (illegal arrest; 

nee drepped “when it seemed certain that he [defendant] was 
toibe-aanrcheal’)’: 
i ppellant has failed to furnish a record conclusively 
at he “dropped” the narcotics because of a fear of im- 
i a search (see supra pp. 5-6). Cf. Pyles v. United 
Stater, 124 U.S. App. D.C, 129, 132, 362 F.2d 959, 962, cert. denied, 
285 U.S. 994 (1966) (failure of defendant to testify to his mental 
reaction and thus assist establishment of link between allegedly 
illegal police conduct and incriminating evidence, 7.¢., involuntary 
nature of statement in face of alleged coercion); Green v. United 
Statez, 194 U.S. App. D.C. 23, 25, 259 F.2d 180, 182 (1958), cert. 
denied, 259 U.S. 917 1959) (defendant's decision to flee not attri- 
butable to threatened assault, “for he proved none”). 

It is especially apparent that appellant did not establish that he 
acted as the result of illegal and “personally menacing police action” 
(Green Vv. United States, aupra) when account is taken of appel- 
lant’s sworn testimony that he did not recognize Smith or Johnson 
as police officers (M. Tr. 25) and that he just ron beeause two men 
seem to be interested (M. Tr. 27), and when he assigned no reason 
for dropping the narcotics. 
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Whether or not the officers had probable cause to arrest 
appellant at the time the officers began to run (a question 
appellee believes it unnecessary to reach in this case), 
appellee submits that the officers were surely possessed of 
enough information to warrant their confronting appel- 
lant.* The circumstances known to the trained eyes of 
these police officers **\—including the nature of the area, 
appellant’s known addiction, appellant’s lengthy consort 
with known addicts, the transaction witnessed by one of- 
ficer, and finally appellant’s flight—if not constituting 
probable cause for arrest, surely gave ample justification 
for the officers on the public street to attempt to inves- 
tigate more closely the situation and to confront appel- 
lant, even if appellant ran. Cf. Dorsey v. United States, 
125 U.S. App. D.C. 355, 872 F.2d 928 (1967) (officers 
saw known narcotics violators in parked car in narcotics 
area: walked up to car and directed flashlight inside, il- 
luminating bag of capsules; officer justified in taking closer 
look at situation in approach and actions) ; Lyles v. United 
States, supra p. 10: Freeman v. United States, supra note 
14: Green v. United States, 104 U.S. App. D.C. 23, 259 


21 On the facts presented here, appellee would surely not concede 
a lack of probable cause at the time the running began. but the 
issue would be arguably a close one. 


22 The right to stop and confront is well established. and does 
not require the probable cause needed for an actual arrest. Eg. 
Brown v, United States, 125 U.S. App. D.C. 48, 46 nud. 365 F.2d 976, 
979 n.d (1966): Lee v. United States, 95 U.S. App. D.C. 156, 221 
F.2d 29 (1954): Ellison v. United States, 93 U.S. App. D.C. 1, 206 
F.2d 476 (1953); Ellis v. United States, 105 U.S. App. D.C. 86. 264 
F.2d 372, cert. denicd, 859 U.S. 998 (1959): see Dixon v. United 
States, 111 U.S. App. D.C. 305, 306 n.1, 296 F.2d 427, 428 n.1 
(1961). 


= An officer experienced in the narcotics traffic may find probable 
cause in the... appearance of paraphernalia which to the lay 
eye is without significance. His action is not measured by 
what might be probable cause to an untrained civilian passerby. 
Rell vy, United States, 102 U.S. App. D.C. 383, 887, 254 F.2d 82, 86, 
cert, denied, 858 U.S. 885 (1958), See Green v. United States, 104 
U.S. App. D.C, 23, 25 n.5, 259 F.2d 180, 182 n.5 (1958), cert. denied, 
359 U.S. 917 (1959). 
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F.2d 180 (1958), cert. dented, 359 U.S. 917 (1959) (of- 
two men, one of Whom was known addict, 

unknown of the two ran and in circum- 

pursued! i Lee Vv. United States, supra, p- 9. 

naving acted within the ambit of reasonable- 

hat point on appellant acted at his peril and 

bore the responsibility for his own actions (including his 
iisel Green v. United States, supra 
‘defendant en pursued) 5 
Se eel ficsici’ Vv. 


supra p. 10: Lee v. United States, supra 


issue is narrowly drawn in terms 
ppellant was actually “arrested” at the 
“he narcotics,:' or whether it is framed 
= of the presence or absence of un- 
tainting evidence,” appellant's 

im should be rejected. 


B. Fifth Amendment Claim 


- also claims for the first time in these proceed- 

ts disclosure of the narcotics amounted to a 

1 to give evidence against himself and thus vio- 

= Fifth Amendment privilege against self-incrimi- 
Since the facts of this case materially track those 
in Hester v. United States, supra p. 9, where 
lant dropped while running from 


-hat the defendant was compelled to 


ainst ‘himself does not require an- 


3. at A more lengthy rejoinder need only point 
+ the incriminating evidence in question here (a 


(. 


2 


»¥, United States, 364 US, 258, 262 (1960). 


21 See Dorsey Vv. United States, 125 U.S. App. D.C. 355, 357, 372 
F.2d 92%, 920 (1967). 
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quantity of narcotics capsules) was not “communicative” 
in nature and was thus outside the sweep of the self-in- 
crimination privilege. Schmerber v. California, 384 U.S. 
757, 760-65 (1966); Gilbert v. California, 388 U.S. 263, 
266-67 (1967); Wade v. United States, 388 U.S. 218, 221- 
23 (1967); Warden v. Hayden, 387 U.S. 294, 302-03 
(1967); Lewis v. United States, U.S. App. D.C. — 
—, 382 F.2d 817, 818-19 (1967); Wise v. United States, 

U.S. App. D.C. , 883 F.2d 206, 208 (19671.2° It 
is precisely this distinction between “communicative” and 
“non-communicative” evidence that makes faulty appel- 
lant’s wholesale foundation of this argument upon Mi- 
randa v. Arizona, 384 U.S. 436 (1966), which deals with 
communicative evidence of the first order. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that appel- 
lant’s assignments of error are without merit, that the 
District Court did not err in admitting the evidence in- 
volved, and that the judgment of the District Court should 
be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
JAMES A, STRAZZELLA, 
Assistant United States Attorneys. 


245, 252-58 (1910); 
(James) Coleman Vv. United States, 125 U.S. App. D.C, 246, 247 
nl, 371 F.2d 343, 844 n.1 (1966), cert. denied, 386 U.S. 945 (1967). 


26 See also Holt v. United States, 218 US. 
U 
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